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CURRENT TOPICS 


British Nationality Bill 

CHANGES in the law as to British citizenship within the 
Commonwealth and as to the nationality of British women 
who marry aliens are proposed in the British Nationality Bill 
which was recently introduced in the Lords and the text of 
which was issued on 18th February. Its first clause, a 
provision which has been accepted by all members of the 
Commonwealth except Eire, lays down that all persons 
recognised as British subjects in any part of the Common- 
wealth shall be so recognised throughout the Commonwealth. 
Transitional provisions apply to persons born before the Bill 
becomes law, and as the Government of Eire have made it 
plain that they cannot agree to Eire citizens being comprised 
among British subjects, Eire citizens will cease to be British 
subjects after the Bill becomes law. Eire citizens will continue 
to have all the rights and obligations of British subjects, and 
the term “alien” will not apply to them. The Bill also 
places a married woman in the legal position of a single 
woman for nationality purposes, and after the Bill becomes 
law a woman will not lose her British citizenship by marrying 
an alien. A woman who has lost her nationality by such a 
marriage will re-acquire it on the Bill becoming law. An 
alien woman will not automatically acquire British nationality 
on marriage with a British citizen, but will be entitled to 
apply for registration as a British citizen. These changes are 
welcome steps towards bringing the law into line with public 
opinion on the two subjects of cohesion within the British 
Commonwealth and the full emancipation of women. 


“a 


Estate Duty: Inland Revenue Affidavits 

AN important change in practice is announced this week 
by the Board of Inland Revenue (p. 119, post) in connection 
with the lodgment of Inland Revenue affidavits at the Probate 
Registry. Since 10th April, 1946, affidavits in respect of the 
estates of persons dying on or after that date have been 
accepted at the Probate Registry without prior reference to 
the Estate Duty Office only in cases where (a) no domicile 
outside Great Britain is claimed, and (}) the gross estate does 
not exceed £1,000. The latter condition has now been varied 
to include cases where the net estate does not exceed £1,500. 
This is clearly a step in the right direction and should result 
in some diminution in the pressure of work at the Estate 
Duty Office. It will apparently remain necessary in the case 
of estates between £1,500 net and {2,000 net to refer the 
affidavit to the Estate Duty Office to be marked “ No duty 
payable ”’ before it will be accepted by the Registry. 
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Solicitors and Estate Agents 


THE correspondence in the Estates Gazette referred to in our 
last issue (ante, p. 101) is growing in both scope and 
vehemence. Two contributors allege that solicitors have 
approached estate agents with a request that they be allowed 
a share of the estate agents’ commission if the latter are 
instructed to sell property belonging to the solicitor’s client. 
These allegations are countered by a letter from a firm of 
estate agents who state that the practice is quite unknown 
to them and that they are sure that solicitors would take 
umbrage if such commission were offered. Another 
contributor, who signs himself ‘‘ Lex,’’ implies that the chief 
fault lies with estate agents who perform “ solicitors’ work 
such as preparing tenancy agreements, leases, wills and other 
legal documents.”’ It is obviously in the best interests of 
both professions that there should be complete harmony 
between them. Have our readers anything to add on this 
subject ? 


Agriculture Act: Supervision Ordérs as Local 
Land Charges 

THE Agriculture Act, 1947 (Registration of Supervision 
Orders) Rules (S.I. 1948 No. 281), which come into operation 
on 1st March, 1948, provide for the registration as local land 
charges of “ supervision orders’’ made under s. 12 of the 
Agriculture Act, 1947. These orders, it will be remembered, 
may be made by the Minister of Agriculture and Fisheries 
for the purpose of placing the owner or occupier of agricultural 
land under the Minister’s supervision in relation to the 
management or farming of the land, and where such an order 
has been made the drastic powers in ss. 13 to 21 of the Act 
(including powers of dispossession) become available to the 
Minister. Section 12 (6) requires such orders to be registered 
as local land charges as soon as they are made, in accordance 
with rules made under s. 15 (6) of the Land Charges Act, 
1925. The rules create a new part of the register known as 
Pt. IX for the registration of these orders, and provide for 
searches and for the issue of official certificates of search on 
payment of the fees prescribed by the rules. 


A Bad Precedent 


THESE rules afford the first intimation of the important 
fact that Pt. II of the Agriculture Act is now to be brought 
into force. In this connection we desire to draw attention 
to a peculiarly objectionable feature of the rules, viz., that, 
made as they are under the power conferred by s. 12 (6) 
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of the Act, their publication has preceded that of the Order 
in Council bringing s. 12 into force. Inquiry of the Lord 
Chancellor’s office has established the existence of such an 
Order (S.I., 1948, No. 342), which we understand brings, 
inter alia, s. 12 into force on the 1st March, but up to the 
time of going to press no public notification of its existence 
had to our knowledge been made. We must record a strong 
protest against a practice such as this which makes it difficult 
for the practitioner to discover whether rules have been validly 
made. 


The Incorporated Law Society of Ireland 


THERE are 1,084 members of the Incorporated Law Society 
of Ireland, whose report for 1947 is published in the Irish 
Law Times and Solicitors’ Journal for 14th February. Of 
these, 650 practise in Leinster (including Dublin), 231 in 
Munster, 109 in Connaught and 94 in Ulster. Of the last- 
mentioned, 20 practise in Northern Ireland and the remainder 
practise in the portion of Ulster outside Northern Ireland. 
Many of the apprentices studying for the Society’s examina- 
tions have been unable to procure text-books. The Council 
have established a scheme for lending text-books to students 
and have circularised all the provincial Law Societies in 
England as weil as The Law Society in London offering to 
buy editions of text-books which are out of date in England 
but still used in Ireland. Many text-books have been 
bought in this way. Other matters in which English 
solicitors have a common interest are that the Council have 
been in communication with the Department of Local 
Government on the subject of the terms of appointment of 
solicitors to local authorities and that it has been stated that 
the department had approved the proposal that solicitors 
employed on a part-time basis should be remunerated by 
taxed costs and not by way of salary. This informal under- 


taking was not observed by county managers, who ignored 


the Council’s representations on the subject, and the Council 
subsequently resolved that on an advertisement of a salaried 
part-time post by a local authority the Council should 
circularise every solicitor advising him not to apply for the 
position. Solicitors in England will applaud this “ firmness 
on the right.” 

Solicitors as Secretaries 


SOLiciTorS have hitherto found it possible to combine the 
nominal duties of secretaryship of small companies with their 
practices as solicitors. Since the passing of the Companies 
Act, 1947, this activity has not been so attractive, mainly 
because, as Sir RussELL KETTLE put it in an address on 
19th February to the London Branch of the Chartered 
Institute of Secretaries, ‘‘ the requirement that every company 
shall have a secretary is a fitting recognition of the status 
of the secretary, whose enhanced prestige raises him into the 
category of persons for whom appropriate punishments are 
provided.” (An article elsewhere in this issue describes the 
new status of the secretary.) An added reason why the work 
of the company secretary is no longer of the same interest to 
solicitors is the fact, referred to in the same address by Sir 
Russell Kettle, that ‘having regard to the comprehensive and 
often complex provisions dealing with accounts, it is of the first 
importance, in the interests both of a company and of its 
directors, that executive officersresponsible directly or indirectly 
for the accounts should possess requisite qualifications and 
experience.” It is doubtful whether solicitors will have the 
time to master these complex new provisions. The increased 
duties of private companies, other than those which are 
exempt, in relation to accounts lend point to the view that 
solicitors might be well advised to abstain from assuming duties 
which year by year become more technical and specialised. 


Divisions of the Court of Appeal 


A FEATURE of the litigation statistics on which we have 
recently remarked in the “Current Topics”’ is the increase 
in the number of appeals in proportion to the volume of 
first instance cases. Whatever may be the cause, the immedi- 
ately necessary remedy is proposed in the Supreme Court 
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of Judicature (Amendment) Bill, which recently passed 
through the Lords, and reached its second reading in the 
Commons on 20th February. The ATTORNEY-GENERAL 
said, in moving the second reading, that in 1947 655 appeals 
were set down, and there was every indication that the 
number for the coming year was likely to be higher still, 
Even by working at the highest pressure the court could 
not dispose of its list with the expedition which justice 
demanded. The Government, he said, hoped that the present 
spate of appeals would prove abnormal. If they continued 
at the present rate, the Government would have to consider 
more drastic remedies, but it would be hardly convenient 
to do so before the committees considering judicial procedure 
had made their reports. The simple remedy proposed by the 
Bill is to increase the number of divisions in which the Court 
of Appeal can sit to four. The Attorney-General’s hint 
that further remedies might be considered after the committees 
on judicial procedure had reported seems to suggest that 
judicial procedure might be blamed for an increased dis- 
satisfaction with decisions of the judges of first instance, 
Our submission is that this is not consistent with the known 
facts, including the fact that the present standard of judicial 
ability is as high as it has ever been. 


The Taking of Fingerprints 


Most people object to anything in the nature of a dossier, 
whether at Scotland Yard or anywhere else, on personal 
histories or idiosyncrasies. This is the principle involved in 
the criticisms of the clause in the Criminal Justice Bill giving 
the police the right to take the fingerprints of anyone arrested. 
Two lawyers, one a solicitor, Mr. S. S. SILVERMAN, and the 
other a member of the Bar, Mr. R. E. MANNINGHAM BULLER, 
have voiced the apprehensions of the ordinary citizen at such 
a clause being incorporated in the Bill. On the Committee 
stage on 19th February, the former expressed the view that 
under the clause the police would be strongly tempted to 
make arrests in many cases where they might have proceeded 
on asummons. If they took a man into custody they would 
get his fingerprints, but otherwise they would not. 
Mr. Manningham Buller spoke of the distress caused by 
arrests. The HoME SECRETARY justified the clause on the 
ground that it was already law in Scotland. It provided a 
means of taking fingerprints without keeping a person in 
custody. He denied that he intended to use the clause in 
order to secure a library of fingerprints and assured the House 
that the wording of the clause would be revised. The present 
state of the law, which permits the taking of fingerprints 
only with the consent of the accused, is considered by the 
authorities to be inadequate, and if this is so it will be 
important to devise a formula which will secure the 
maximum of efficiency in crime detection combined with the 
minimum of apprehension to the private citizen in respect of 
his rights. 


Forcible Entry 


LEGAL advisers are tempted occasionally to advise owners 
to indulge in a little self-help when they feel that they are 
being kept out of possession of their property for an unduly 
long time. Solicitors are, generally speaking, too well aware 
of the dangers of actions for damages for trespass, as well as 
for breach of duty to seek the leave of the court under the 
Courts (Emergency Powers) Act, 1943, to be prone to give 
drastic advice to their clients (Bowmaker, Ltd. v. Tabor [1941] 
2 K.B. 1). More serious in some ways than the danger of these 
civil liabilities is that which was illustrated at the Central 
Criminal Court on 17th February (R. v. Maynard), when a land- 
lord found himself obliged to plead guilty to forcibly entering a 
flat which he had let to a tenant and conspiring with other 
men to remove furniture and evict the tenant, his wife and 
daughter. He was bound over for two years and ordered 
to pay £20 towards the costs. The Recorder said : ‘‘ Whatever 
may have been done way back in 1381 still has remarkable 
application to some of the irregular features of life as it is 
lived to-day.”’ 
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THE FURNISHED HOUSES (RENT CONTROL) ACT, 1946 


ARE LICENSEES OF REQUISITIONED PREMISES WITHIN IT? 


A QUESTION has from time to time arisen as to what is the 
position—so far as this Act of 1946 is concerned—of licensees 
occupying premises which are held under requisitioning 
powers under Defence Regulation 51 and the use and manage- 
ment of which are vested in a local authority. That question 
is: Do they hold a contract of tenancy within the meaning 
of s. 2 (1) of the Act ? Or, to put the question in the far more 
appropriate phraseology of “ C.H.J.’’ in his interesting article 
in the Estates Gazette of 31st May, 1947, at p. 369 : Can persons, 
occupying premises which have been requisitioned by a local 
authority and who make some weekly payment to that 
authority, properly make a reference to a tribunal ? 

Let us, therefore, passing by the preamble to this Act for 
the moment, see what s. 2 enacts. 

It enacts by s. 2 (1) that ‘‘ where a contract has . . . been 
entered into whereby one person (hereinafter called the ‘lessor ’) 
grants to another person (hereinafter called the ‘lessee ’) 
the right to occupy as a residence a house or part of a house 

. . in consideration of a rent which includes payment for 
the use of furniture or for services . . . it shall be lawful for 
either party to the contract or for the local authority to refer 
the contract to the tribunal for the district...” 

By s. 2 (2) “‘ Where any contract to which this Act applies 
is referred to a tribunal, then,’’ unless such reference be with- 
drawn betimes, ‘‘ the tribunal shall consider it and . . . shall 
approve the rent payable under the contract or reduce it . . . 
or may ... dismiss the reference . . .”’ 

_We need not here trouble as to s. 2 (3), which enables 
either party or the local authority to refer the case again to 
the tribunal “for reconsideration of the rent ’’—fixed on 
such earlier reference and thereupon entered in the register 
of the local authority under s. 3—‘“‘ on the ground of change 
of circumstances.”’ 

Lastly, by s. 2 (4), ‘“ Where on any reference of a contract, 
the rent whereunder includes payment for services, the tribunal 
are of opinion that the rent payable for the premises should 
include an amount in respect of increase since 3rd September, 
1939, in the cost of providing such services and are also of 
the opinion that . . . a rent higher than the rent payable 
under the contract might properly be chargeable for the 
premises in order to include an amount in respect of such 
increase, they may approve a rent higher by not more than 
such amount as they think reasonable in that respect.”’ 

It will at once have been observed that the phrase ‘‘ a con- 
tract of tenancy ’’—used in the question which we are here 
considering, as first above put—nowhere occurs. But that 
carries us no way. We have to construe, from the words 
actually used in the Act itself, whether the contracts thereby 
contemplated are confined to contracts of tenancy or whether 
such contracts are not so confined but have a wider 
application. 

Now, “C.H.J.” recalled to our minds that it was decided 
during the war that occupiers, such as those whom we are 
here contemplating, were not tenants; the ground of the 
decision being that the local authority were not in a position 
to create a tenancy (Mayor of Southgate v. Watson [1944] 
K.B. 541; and see p. 119, post). 

But that does not answer the question now put-to us and 
which we are here considering ; a question which must depend 
for its answer on the true intent and meaning of this Act 
of 1946, 

For it has been strongly argued by some that s. 2 of this 
Act nowhere refers in terms to a “ letting ’’ but uses instead 
the word “‘.contract ""—whence it has been contended that it 
is certainly arguable that this word is wide enough to include 
a contract to occupy as a residence under a licence. It has 
further—and in support of such argument—been pointed out 
that, though the word “rent” is used, its use is not an 
essential ingredient of a tenancy, and that the scope of the 
Act would remain precisely the same had the words ‘‘ money 

payment ”’ been therein used in place of the word “ rent.” 


It is worth while, at this point, to record the preamble to 
this Act. It is ‘“‘ An Act to make provision with respect to 
the rent of houses or parts of houses let at a rent which 
includes payment for the use of furniture or for services.’ 
This preamble thus does, in terms, refer to a “ letting.’’ At 
the same time too much stress must not be laid upon that, 
for, as “‘ C.H.J.” pointed out, in the interpretation of statutes, 
preambles do not necessarily limit or control the statutes, 
statutes in many instances going beyond their respective 
preambles. 

But is it correct to say that s. 2 does not itself refer in 
terms to a “letting’’? In my opinion, it is incorrect so to 
say. For—as already shown—s. 2 (1) expressly calls the 
respective parties ‘“‘lessor’’ (ie., landlord) and “ lessee ” 
(ie., tenant). Even if it be suggested that such descriptions 
of the respective parties were only inserted for the purposes 
of later brevity and had no legal effect in themselves, it can 
hardly be denied on any hand that those very descriptions 
plainly indicated what was in the mind and intent of 
Parliament concerning the legal position of the parties, the 
one toward the other. 

That there may well be—indeed, that probably, if not 
undoubtedly, there is—in the case of persons occupying, for 
some weekly payment to the local authority, premises which 
that authority have requisitioned, a “ contract,’’ I am not 
concerned to dispute. But that contract, if any, is not a 
contract of tenancy. See the case already above cited. Such 
persons are not tenants, and such payment is not rent. 

All the indications of the Act go to show that it contem- 
plates contracts of tenancy and those alone ; and consequently 
the answer to the question put at the outset is that such 
persons have no right whatever to refer to a tribunal their 
contracts (if any) in respect of the premises which they 
occupy, and that, if they seek so to do, the tribunals have no 
power to entertain such references. 

Let me close with an illustration: the citation of a case 
decided in accordance with this view in the course of last 
year. It was a case reported in the Justice of the Peace on 
5th July, 1947, at p. 376, under the heading “ Occupation of 
Rest Centre under Licence: No Contract.” 

In that case certain occupants of a rest centre under the 
control of a borough council made application to a tribunal, 
presumably—though it was not actually so stated—tfor a 
reduction in their weekly payments. The premises had 
originally been requisitioned by the county council for use as 
a rest centre for the accommodation of persons rendered 
homeless by enemy action and had been transferred to the 
borough council upon the latter taking over its management, 
and were used by the latter for provision of emergency housing 
accommodation. The weekly charges made were 3s. for an 
adult and 1s. 6d. for a child—and lighting, heating, beds, 
bedding, crockery and cooking facilities were all provided. 

The council submitted that the tribunal had no jurisdiction 
to hear the matter, on the ground that there was no contract 
existing which created the relationship of landlord and tenant 
between the council and the applicants. 

The tribunal agreed, their chairman stating that they had 
no jurisdiction to hear the references on the ground that the 
premises were requisitioned and that the applicants had only 
a licence to occupy the premises, there being no contract of 
tenancy possible in the circumstances. (There was yet 
another ground on which they held that they had no juris- 
diction, namely, that the applicants had no “ exclusive 
occupation ” of any portion of the rest centre ; but that—as 
to which I may refer readers to s. 2 (1) of the Act—is not a 
matter relevant to the question which we are here 
considering.) 

In view of what I have already stated, can there be any 
doubt but that the tribunal’s decision was entirely correct ? 
I confess that, speaking for myself, I can see no reason for 
any doubt whatever. . G. BH: Bes: 
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THE RECOVERY OF SMALL TENEMENTS— 
SOME PITFALLS 


THE machinery of the Small Tenements Recovery Act, 1838, 
does not always run smoothly. There are several points on 
which fatal mistakes can easily be made. It is the purpose 
of this article to consider some of these. 

The jurisdiction of the magistrates to deal with an 
application for the recovery of a small tenement is invoked 
by the service of a notice on the tenant, the form of which is 
laid down in the Schedule to the 1838 Act. This form must 
be followed very closely. The court has repeatedly held 
even slight deviations sufficient to invalidate the notice. The 
old case of Delaney v. Fox (1856), 1 C.B. (N.s.) 166, is still 
authority on the point and affords a good illustration. In 
this case the notice started: “I, J D of etc. attorney and 
agent for and on behalf of Gregory Fox of etc. farmer do hereby 
give you notice . . .”, and later it continued : “ I as attorney 
and agent for the said Gregory Fox shall on (date) apply to 
H.M. Justices of the Peace acting in and for the Borough of 
Bradford in Petty Sessions assembled to issue their warrant 

.’ It was held that the notice was informal for not 
mentioning the place in the Borough of Bradford where the 
application was to be made, and also for omitting to state 
that J D, the person giving the notice, was the agent to the 
owner of the premises. In Perham v. Andrews (1944), 
144 E.G. 319; 1945 Conveyancers’ Year Book 136, the 
justices held a notice invalid because, after stating that it was 
given by “A, agent to B and C,” it did not proceed to state 


that B and C were the owners of the property. 

The notice may be given by the landlord or his agent. 
Section 7 of the 1838 Act defines “ agent ’’ as “‘ any person 
usually employed by the landlord in the letting of the 
premises, or in the collection of the rents thereof, or specially 


authorised to act in the particular matter by writing under 
the hand of such landlord.” In Bailey v. Hookway [1945] 
1 K.B. 266, solicitors, who did not come within one of the first 
two classes specified in s. 7, served the statutory notice under 
s. 1 on behalf of the landlord, but they were not “ specially 
authorised to act in the particular matter by writing under 
the hand” of the landlord. It was held that s. 7 defined the 
classes of persons who alone were entitled as the landlord’s 
agents to serve the statutory notice, and the notice was 
therefore invalid. 

With regard to the service of the notice, it must be 
remembered that where a notice is served personally it is not 
properly served unless it is read over and explained to the 
recipient (Small Tenements Recovery Act, 1838, s. 2). 

The Act of 1838 does not apply at all unless the relationship 
of landlord and tenant exists. If, for example, the occupier 


was merely a licensee or a service occupier, the magistrates 
would have no jurisdiction (Ramsbottom v. Snelson (1948), 
92 Sor. J. 56. The distinction between a_ service 
occupation and a tenancy is often hard to draw. Where 
it is necessary for the due performance ‘of his duties that 
a person should occupy certain premises, or where he is 
required to occupy premises for the more satisfactory 
performance of his duties, although such residence is not 
necessary for that purpose, such person occupies in the 
capacity of a servant; but where a person is permitted to 
occupy premises, whether as a privilege or by way of 
remuneration or part payment for his services, he occupies 
as tenant and not as servant (‘‘ Stone’s Justices’ Manual,” 
79th ed., p. 1283). The case of Higgs v. Brown and Takel 
(1946), 148 E.G. 398, is of interest on this subject. A 
landlord deducted from the wages of a farm worker, in 
respect of a cottage he occupied, 3s. a week, which was the 
deduction authorised by an order made under the Agricultural 
Wages (Regulation) Act, 1924. It was held that a tenancy 
had not been created and that the farm worker was a licensee 
only. 
To summarise the position, it is submitted that the following 
questions are among those which should be considered with 
regard to proceedings under the Small Tenements Recovery 
Act, 1838 :— 
(a) Did the relationship of landlord and tenant exist 
between the parties ? 
(5) Has the tenancy been duly determined by a proper 
notice to quit ? 
(c) Has the form of notice laid down by the Act been 
closely followed ? 
(d) Has the notice been properly served ? 
(e) If the notice is given by an agent, does the agent fall 
within one of the classes specified in s. 7 ? 

This Act is more than a hundred years old. It has again 
come into prominence in recent years and the conditions 
which existed when it was passed have greatly changed. For 
example, it can now hardly be necessary to go through the 
motions of reading through the notice and explaining its 
contents. The requirements as to the form of notice seem 
to be unnecessarily exacting. Would it be desirable for the 
procedure to be extended to cover cases of occupation by 
service occupiers or licensees ? 

It may be thought that the procedure might be greatly 
simplified and perhaps, in its scope, enlarged. 

N. E. P. 


LOCAL AUTHORITIES’ RIGHT TO REQUISITION 
PROPERTY—I 


PRIVILEGED 
SINCE the beginning of the war local authorities have on 
numerous occasions exercised the powers of requisitioning 
delegated to them by the Minister of Health, and it is perhaps 
surprising that very few cases dealing with this subject (and 
these only recently) have reached the Court of Appeal. The 
most recent of these, Blackpool Corporation v. Locker (1948) 
1 All E.R. 85, appears to be of more than usual interest to 
local authorities, practitioners and the general public alike, 
as it illustrates very clearly the rights of the subject and the 
duties of local authorities and the Minister of Health in such 
matters. In that case the defendant was the owner of a 
house at Blackpool in which he occupied one room only, 
letting the remainder to a tenant, and upon the tenant 
leaving he began negotiations for the sale of the house. The 
prospective purchaser paid a deposit on 18th June, 1946, but 
on 20th June a requisition notice was served on the defendaut 
stating that the town clerk of Blackpool had that day taken 


DOCUMENTS 

possession of the premises. A substantial quantity of the 
defendant’s furniture remained on the premises, but the 
requisition notice contained no direction as to its disposal. 
The proposed purchaser withdrew from the transaction, and 
on 26th June the defendant went into occupation of the 
house, intimating to the town clerk that he intended to use 
it as his own residence. On 29th July, in the course of 
correspondence which ensued, the town clerk stated that the 
Minister of Health wished him to emphasise that the 
defendant had committed an offence under the Defence 
Regulations and that he was a trespasser, and that the 
premises must be vacated forthwith. On 20th August, in a 
letter to the defendant’s solicitors, the Minister of Health 
purported to confirm the town clerk’s action and on 
28th November (after the commencement of the action) the 
Minister, by letter to the town clerk, purported to ratify all 
the actions of the town clerk in connection with the premises. 
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The plaintiffs, the Blackpool Corporation, sought possession 
of the dwelling-house, claiming damages for trespass and an 
injunction. In the county court it was held that the 
plaintiffs’ claim to have validly requisitioned the house on 
20th June, 1946, was ill-founded, but that the Minister of 
Health had himself either obtained possession at a later 
date or, alternatively, had ratified the corporation’s previously 
ineffective act. An order was accordingly made against the 
defendant, but after a lengthy hearing this order was reversed 
by the Court of Appeal. 

The first important point dealt with in the judgment of 
Scott, L.J., is the importance and the desirability of making 
the manner in which the rights of the private citizen are 
affected by sub-delegated legislation generally known. The 
powers of a “competent authority’’ to requisition property 
and to delegate these powers are derived from the Defence 
(General) Regulations, 1939, reg. 51 (5), as amended and 
continued by an Order in Council (S.R. & O., 1945, No. 1616) 
pursuant to the Supplies and Services (Transitional Powers) 
Act, 1945, s. 1, and reg. 49 names the Minister of Health as 
one of the ‘‘ competent authorities.’”’ The delegation of his 
powers to local authorities was effected by “ circulars” 
which were sent out to local authorities at various times from 
18th January, 1940, onwards. Among other directions may 
be noticed : 

No requisitioning of houses is to take place unless the 
house is unoccupied ; requisitioning is only to last for the 
period during which the senior regional officer of the Minister 
of Health has given his consent. 


The relationship of landlord and tenant is not established 
by mere requisition and occupancy, but a charge may be 
made to the occupier as if he is a tenant. 


Unoccupied furnished premises may be requisitioned, but 
the requisition notice has to include a direction to remove to 
a designated part of the premises all chattels not included in 
the requisition (S.R. & O., 1941, No. 2350). S.R. & O., 1943, 
No. 2747 conferred power on local authorities to take legal 
proceedings against people who were accomimodated in 
requisitioned property and were in arrears with the occupation 
charge. Furniture is not to be requisitioned, and when a 
house is requisitioned, but before it is actually brought into 
occupation (1) notice that the house has been requisitioned 
shall be posted on the premises in every case and also sent to 
the owner or agent through the post if his name and address 
are known to the authorities; (2) the house shall not be 
brought into occupation until fourteen days after this action 
has been taken ; and (3) where within the fourteen days the 
owner notifies his intention to occupy the house by himself 
or by his family the authority shall not proceed further in 
the matter. S.R. & O., 1946, No. 141 still further extended 
the powers in allowing requisition of part of the premises, 
even where the owner or his family intends to occupy them, 
if the local authority is satisfied that the release of the house 
would result in serious ‘‘ under-occupation’”’ of the house. 
In such a case the local authority may allow the owner to 
occupy such proportion of the house as is deemed reasonable 
for his needs. 

I have quoted these “ circulars ’’ in some detail because, as 
Scott, L.J., points out, there is no question of agency here. 
The Ministry of Health is not principal and the local authority 
is not agent. The conditions laid down in these “ circulars ”’ 
are in fact “true law-making delegation of power to do 
things which otherwise the delegate would have no legal 
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right to do.’’ It is thus quite clear that in these “ circulars ”’ 
are contained the powers of local authorities, and in them 
alone can the subject discover what rights he may have to 
resist an attempted requisition. In this particular case the 
plaintiffs appeared to think at one stage of the proceedings 
that all these “circulars’”’ were privileged documents and 
that they were merely letters passing between the Minister 
and local authorities over whom he still retained powers 
of supervision. And on this ground they objected to disclose 
some of them. The Court of Appeal has now made it 
quite plain that in delegating these powers the Minister 
was not retaining any general power of supervision and that, 
far from being privileged, all these documents were effecting 
newlegislation and therefore the fullest possible publicity should 
have been given to them. Howelse, it may well be asked, could 
the defendant possibly prepare his case or even know whether 
or not he had a case which was worth contesting ? In this 
connection, as Scott, L.J., remarks, it might have appeared 
that the Statutory Instruments Act, 1946, required amend- 


“ment. That Act had publicity of legislation as well as control 


by Parliament as a main object, but was not applicable to 
delegated legislation. Unknown to the Court of Appeal, 
however, at the time when the judgment in this case was 
delivered, regulations under s. 8 of the Statutory Instruments 
Act, 1946 (the Statutory Instruments Regulations, 1947), 
were made which extended the scope of the Act so as to include, 
with certain exceptions, the exercise of a statutory power 
conferred by an order under any Act of Parliament passed 
before Ist January, 1948, exactly as it does to a power con- 
ferred directly by Act of Parliament itself. It is undoubtedly 
the duty of a local authority which is taking proceedings or 
defending proceedings with regard to requisitioned property 
to take an early opportunity of disclosing all the documents 
through which it claims authority for its actions. And it 
would certainly seem that it is impossible for any such 
communication between the Minister and the local authority 
to be privileged. It is suggested that the correct test to apply 
is: does the document authorise the local authority to do 
anything which otherwise it would not have power to do, 
or does it in any way curtail the power of the local authority 
to do anything which by a former circular it had power to 
do? And it may well be that a distinction can be drawn 
between “ conditions ’’ subject to which power is delegated, 
which are really restrictions or limitations of such a power, and 
instructions or advice which, though intended to regulate as 
between the Minister and the local authority the way in which 
the power is exercised, do not limit or restrict the power itself. 
(See Evershed, L.J., in Blackpool Corporation v. Locker, 
supra, at p. 101.) For example, while Circular No. 141, 
of 18th June, 1946, allowing requisition in certain circumstances 
even where the owner desires to occupy, is plainly an important 
extension of powers hitherto granted, it is submitted that a 
direction regarding the proportion of the accommodation 
which a local authority should allocate to the owner (issued 
perhaps with the object of ensuring uniformity amongst 
different local authorities) may possibly be in a d.‘ferent 
category. But touching the question of privilege, it should be 
noted that while it is open to a Minister of the Crown to object 
to the production of documents on the ground of danger to 
the public interest, and in such a case the Minister must 
personally sign the letter of objection, no such privilege 
has ever yet been conceded to any local government officer 
when his employing authority is engaged in —_—- 
.W.S. 





ESTATE DUTY: DELIVERY OF INLAND REVENUE 
AFFIDAVITS: CHANGE OF PRACTICE 

The Board of Inland Revenue intimate that, in the case of 
persons dying on or after the 10th April, 1946, where the value 
of the estate included in the Inland Revenue affidavit is under 
£1,500 net and a domicile outside Great Britain is not claimed, 
the Inland Revenue affidavit should be lodged at the Principal 
Probate Registry or a district probate registry without prior 
teference to the Estate Duty Office. 








THE LAW SOCIETY CRICKET CLUB 

The annual general meeting of The Law Society Cricket Club 
will be held on Wednesday, 3rd March, at the Court Room, 
60 Carey Street, at 5.45 p.m. A warm welcome will be extended 
to prospective players; alternatively, the hon. secretary will 
be pleased to hear from them by letter at 64 Stanley Road, 
Teddington. Twenty-four fixtures have been arranged to date 
for the coming season, including a week’s tour of Sussex, 
beginning on August Bank Holiday week-end. 
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JUST CAUSE FOR DESERTION: BONA FIDE BELIEF 
OF ADULTERY 


THERE has been a number of cases recently which have 
considered the question as to the circumstances in which a 
husband may be said not to have been guilty of desertion by 
reason of his bona fide belief, in the absence of a reasonable 
explanation, that his wife has been guilty of adultery, 
although in fact no such matrimonial offence has been proved 
against her. In view of the fact that this issue with regard 
to the wife’s conduct is the same whether the husband is 
resisting a petition by her for restitution of conjugal rights, 
or a charge brought by her of desertion (see Glenister v. 
Glenister [1945] P. 30), and bearing in mind that where 
desertion is concerned this may take the form of a claim for 
dissolution or judicial separation, or a claim under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 
and it may also involve the consideration of the discretionary 
power of the court to refuse to grant a decree upon proof that 
the petitioner has been guilty of desertion or wilful separation 
from the other party to the marriage, it may be of value 
briefly to discuss the cases on the subject. 

In the first case, Haswell v. Haswell and Sanderson (1859), 
1 Sw. & Tr. 502, in which the court was considering the 
exercise of its discretion in a suit by a husband for dissolution 
on the ground of his wife’s adultery, the husband was held 
not to have been guilty of desertion where he had left his 
wife after having found her submitting to indecent liberties 
with another man prior to the adultery complained of. (It 
may be noted that in Cox v. Cox (1894), 70 L.T. 200, the 
court refused to strike out in an answer by a wife to a charge 
of adultery contained in her husband’s petition a plea that 
her husband had mentioned to her that he had been guilty 
of acts of undue familiarity with another woman, since it was 
relevant to this discretionary power of the court to refuse the 
husband relief on the ground that his conduct had conduced 
to her adultery.) 

On the other hand, it has been held that the mere fact 
that a wife had written immodest or indecent letters to another 
man did not amount to such just cause for her husband to 
have left her (Greene v. Greene |1916) P. 188; and see Fletcher 
v. Fletcher (Hobson cited) (1915), 31 T.L.R. 306). 

The question then arose with regard to the effect of a 
bona fide belief on the part of a husband that his wife had 
committed adultery, and the first case in which this question 
appears to have been considered, as opposed to the effect of 
the fact of adultery, is Morris v. Edmonds (1897), 77 L.T. 56, 
in which such a belief was held to be a good answer in law by 
a husband upon a charge of wilful neglect to maintain his 
wife under the Vagrancy Act, 1824. Apart, however, from 
a statement of the President in Whittaker v. Whittaker {1939} 
3 All E.R. 833, at p. 838, to the effect that there was authority 
that a reasonable belief in the wife’s adultery might afford a 
defence to a charge of wilful neglect, the question does not 
appear to have arisen in a reported case under the matrimonial 
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STATUTORY PROVISIONS 


THE Companies Act, 1929, while incidentally recognising the 
existence of the office of secretary of a limited company, 
contained no provision requiring such an officer to be 
appointed, and accordingly no general provisions relating to 
the office. Examples of the recognition in that Act of the 
existence of the office are to be found in s. 42 (3), whereby the 
secretary, among others, may be liable in the case of default 
by a company in making a return of allotments or in filing a 
contract under which shares are allotted as paid up otherwise 
than in cash; s. 80 (3), which includes the secretary among 
those who may be liable where a company fails to register 





jurisdiction of justices until Glenister’s case, supra. There 
it was held that, although the husband was not able to prove 
by admissible evidence that his wife had committed adultery, 
yet he had a good defence to proceedings brought by her for 
desertion where he had left her under the bona fide belief on 
reasonable grounds that she had committed adultery. In his 
judgment the President followed Haswell’s case, supra, and, 
on the question of belief, the case of Ousey v. Ousey and 
Atkinson (1874), L.R. 3 P. & D. 223, in which the court held 
that where a marriage had not been consummated and the 
husband was petitioning on the ground of his wife’s adultery, 
he was not guilty of deserting her without reasonable excuse 
where he had left her in the bona fide belief that she had 
wronged him in this respect, and he came to the conclusion 
that in such a case the husband had just cause for leaving 
where his belief was based upon his wife’s conduct. 

In the later case of Wood v. Wood [1947] P. 103, however, 
Glenister’s case was distinguished, and it was there held that 
this principle did not avail the husband where the only 
evidence upon which the adultery of the wife was sought to 
be established was the fact of the birth of a child 346 days 
after the last date upon which the parties were proved to 
have cohabited and, this charge of adultery having been 
rejected, that this circumstance of the birth of the child was 
not one which could be relied on by the husband as creating 
in his mind a reasonable belief in his wife’s adultery so as to 
provide him with a defence to a charge by her of desertion. 
The distinction between these two cases was stated in Beer 
v. Beer (Neilson cited) [1948] P. 10 to lie in this, that in 
Glenister’s case the belief bona fide held was induced by 
conduct on the part of the wife of a suspicious or incriminatinz 
nature, while in Wood’s case the belief, albeit bona fide, was 
induced not by the actual conduct of the wife, but by 
extraneous circumstances, and it was there held that the 
facts brought the case within the Wood class of case rather 
than the Glenister class of case, and that the husband had 
not proved just cause for deserting his wife. And the last 
case in which this question has arisen is James v. James 
(p. 126 of this issue), in which it was held, on this part of the 
case, that it was not open to the husband to rely upon a belief, 
although bona fide held by him, of his wife’s adultery, when 
once this fact had’ been disproved by the dismissal in the 
High Court of the husband’s petition for dissolution based 
upon his wife’s adultery, such acquittal of the wife of this 
charge being an end of the husband’s right to say that he had 
reasonable grounds for suspicion. 

In conclusion it should be noted that it was held in Beer's 
case that where a prima facie case of desertion has been made 
out by the wife, the burden of proof lies upon the husband to 
satisfy the court that his belief in his wife’s adultery is 
sufficient to absolve him from the charge of desertion (and 
see Greene’s case, supra). M.HLL. 


AS TO THE SECRETARY 


charges created by debentures or otherwise ; s. 94, by virtue 
of which the secretary is one of the officers who may make 
the statutory declaration that the conditions requisite for 
the commencement of business have been complied with ; 
s. 110 (3), under which the secretary is among those who 
may certify the copy of the balance sheet in the annual 
return ; s. 113 (3), which requires particulars of the secretary 
to be included in the statutory report ; and s. 365 (2), which 
provides that the expression “ officer who is in default ” 
means, among others, any secretary who knowingly and 
wilfully authorises or permits the default (see also ss. 60, 
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280 (2) and 308 (2)). The secretary may also, of course, be 
liable under sections which impose liability on any officer 
or person responsible, but in the sections to which I have 
specifically referred the word “ secretary’ is to be found. 

The Companies Act, 1947, contains substantive provisions 
(not yet in force) relating to the secretary, and these give 
some body, so to speak, to an officer who so far as the 1929 
Act went had a somewhat nebulous and casual existence. 
First and foremost, s. 26 of the new Act imposes the require- 
ment that every company must have a secretary; in the 
case of a company having only one director, that director is 
disqualified from being the secretary; and if that director 
is the sole director of another company, the other company 
may not be secretary of the first company. Correspondingly 
company A may not be the sole director of company B if 
company A has only one director who is company B’s 
secretary. This sounds a little tortuous, but its broad effect 
is that where a company has only one director he may not 
be secretary either directly or indirectly. Incidentally, no 
penalty is prescribed by s. 26 for breach of these new 
provisions relating to the secretary. 

In the event of the office of secretary being vacant, or there 
being for any other reason no secretary capable of acting, 
his functions may be carried out by any assistant or deputy 
secretary or, if there is no such person, by any officer of the 
company who is authorised by the directors to act for the 
purpose (s. 26 (3)). 

Section 144 of the 1929 Act requires a company to keep a 
register containing particulars of its directors, a return of 
which is to be made to the registrar, and changes in which 
are from time to time to be notified to the registrar. This 
register, and the corresponding returns, are by s. 27 of the 
new Act to include particulars of the secretary and, where 
there are joint secretaries, of each of them; but where all 
the partners in a firm are joint secretaries it is sufficient to 
state the name and principal office of the firm instead of the 
names and addresses of each individual partner. The register 
is to be refered to as the register of directors and secretaries, 
and the first return in regard to the secretary is to be made 
within fourteen days from the coming into force of s. 27 (1) ; 
this will probably not happen until the projected consolidating 
Act containing similar provisions becomes operative. 

Section 26 (4) of the new Act contains an important 
provision which is in these terms: “ A provision requiring 
or authorising a thing to be done by or to a director and the 
secretary shall not be satisfied by its being done by or to the 
same person acting both as director and as, or in place of, the 
secretary.”” An example of such a provision is to be found in 
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s. 55 of the 1947 Act, by which both a director and the 
secretary are required to sign the copy of the annual return 
forwarded to the registrar, the certificate that the copy of 
the balance sheet included in the annual return is a true copy 
and the certificate in the case of a private company that the 
company has not issued any invitation to the public to 
subscribe for its shares or debentures. Similar signatures 
are required on the certificate that an exempt private 
company satisfies the conditions of exemption (s. 54 (1)). 
Section 26 (4) would equally apply to provisions in the 
articles, e.g., cl. 71 of Table A, by which the company’s seal 
is not to be affixed to any instrument except in the presence 
of a director and the secretary, and that director and the 
secretary are to sign the instrument. In the case of all these 
and similar provisions it is not sufficient that the functions 
to be performed by a director and the secretary are performed 
by one person who is the secretary and also a director; the 
effect of s. 26 (4) is that for the purposes of such provisions 
the secretary cannot be regarded as a director even though 
in fact he is one, and accordingly that the secretary must be 
joined in the particular act by a second person who is a 
director. 

A correspondent has suggested that s. 26 (4) may have a 
wider effect than that expounded above. Suppose the 
articles require the signature of two directors and the 
secretary to, e.g., an instrument to which the company’s seal is 
affixed, does the subsection disqualify a secretary-director from 
signing as one of the two directors, his signature being also 
necessary in his capacity of secretary? There is, I think, room 
for argument on the point, but my own view is that the language 
of the subsection read as a whole is only apt to cover the 
case of a single person acting on behalf of the company in the 
dual capacity of director and secretary, and that it requires 
a considerable strain on the language to make it applicable 
to any other case. By the Interpretation Act the singular 
includes the plural unless a contrary intention appears; but it 
seems to me that if in the phrase “‘ A provision requiring . . . 
a thing to be done by ...a director’’ you substitute 
“* directors’ for “‘ a director,” the rest of the subsection does 
not make very good sense—or, in other words, that a contrary 
intention does appear. This view is, I think, also consistent 
in a general way with the earlier provision of s. 26 that a sole 
director cannot be secretary ; a director may be the secretary, 
but in that case there must be another director. However, 
s. 26 (4) is not perhaps so clear on the point as it might be. 

I should emphasise that none of the provisions of the 1947 


Act to which I have referred in this article is yet in force. 
S. 





BUILDING CONTROLS AND THE RIGHT TO LIGHT 


In the welter of legislation which, actually or prospectively, 
tegulates the uses to which an owner may put his land, the 
position of one class of landowner appears to have been 
completely overlooked. This class comprises the not 
inconsiderable number of persons who own plots of land 
which they hope one day to develop for building purposes, 
but which, for one reason or another, are not at present 
capable of being developed. It would be a bold prophet 
who would say, in the circumstances of our national economy 
to-day, when it will once again become possible to build on 
the numerous vacant sites to be found in London and many 
other cities, but in the meantime the owners of adjoining 
property which is still covered with buildings are in process 
of acquiring extensive rights to light and air over the land 
of their less fortunate neighbours, and rights of this nature, 
if allowed to mature until they become indefeasible, will 
clearly affect the value of such vacant sites. In present 
circumstances there is practically nothing which the owner 
of a vacant site can do to prevent the gradual acquisition by 
his neighbour of an easement which may eventually make 
it impossible to develop the land to anything like its full 





extent, and in some cases perhaps even to rebuild and restore 
the land to its old condition. 

The owner of land which is in process of becoming subjected 
to a negative easement who wishes to prevent the completion 
of that process by the passage of time has two courses open 
to him: he may either take such steps as are appropriate in 
the particular case to obstruct the acquisition of the easement 
by the owner of the quasi-dominant tenement, or he may, by 
the threat of such obstruction, come to some agreement with 
the neighbouring owner which will operate against the latter 
as a licence, and so prevent the prescriptive acquisition of the 
easement. Whichever course is adopted it is a matter of 
self-help, and the owner of the quasi-servient tenement has 
no recourse to the court for assistance. If the easement in 
question is a right to light, the only effective obstruction is 
the erection of a hoarding opposite the window or other 
opening in respect of which the right is being acquired, and 
the difficulty now is that the erection of a hoarding is already 
circumscribed by various controls, and will be even more 
restricted after the Ist July, when the Town and Country 
Planning Act, 1947, comes into full operation, This is a 
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difficulty which was not felt before the war. Materials for a 
hoarding can now only be bought under licence, and it is 
extremely unlikely that timber will be made available for 
such a purpose at the present time. Then again, whatever 
may have been the position before 1939 under local town 
planning schemes, a hoarding was not a “ building” within 
the meaning of the Public Health Acts, and the erection of a 
hoarding was, therefore, a matter outside any local byelaws 
made under those Acts; but the definition of ‘“ building ”’ 
in the Town and Country Planning Act, 1947, includes any 
structure or erection, and I think it is clear that the elaborate 
machinery of that Act will in future have to be set in motion 
if permission is sought to put up a rough screen against a 
neighbour’s scullery window, even if the erection is required 
only temporarily to avoid the consequences of prescription. 

Considerations of this nature were not present when the 
law of easements was formed and developed, and I think that 
the change in circumstances which has occurred, and which 
must be regarded as a permanent change, justifies some 
counteracting change in the law if injustice is to be avoided. 
It is a matter of surprise that the emergency legislation of 
1938 and the succeeding years did not touch on the problem, 
for there is a precedent for action of this nature. The Courts 
(Emergency Powers) (No. 2) Act, 1916, gave power to the 
court to suspend the period for prescription in certain cases, 
and although the Act is now a dead letter s. 3 is worth rescuing 
from its forgotten limbo and setting out in full as a guide to the 
sort of measure which is now, in my opinion, required as a 
permanent provision. The section runs as follows: ‘‘ Where 
on the application of a person entitled to build on any site 
it is proved to the satisfaction of such court as may be provided 
by rules or directions . . . (a) that that person is prevented 
from erecting a building on the site by reason of circumstances 
attributable directly or indirectly to the present war, or that 
in the opinion of the Treasury ... it is desirable in the 
national interest that he should not erect such a building during 
the present war ; and (6) that in consequence of the delay in 
erecting such building there is danger of a right to light being 
acquired by prescription in respect of any adjoining or 
neighbouring premises, the court may in its absolute discretion, 
after considering all the circumstances of the case and the 
position of all the parties, by order declare that a period, 
commencing at such date not earlier than the 25th day of 
May, 1916, and ending at such date not later than six months 
after the termination of the present war as may be fixed by 
the court, shall be excluded in computing the period of the 
enjoyment of light required for the purpose of obtaining a 
prescriptive right whether under the Prescription Act, 1832, 
or otherwise.” 

I have not consulted the rules made for the purpose of 
regulating applications under this Act, but it would appear 
from the reference to ‘‘ such court as may be provided,” 
that some jurisdiction was conferred thereby on the county 
court as well as on the High Court. There is no better 
tribunal for determining a question of fact relating to property 
than the county court for the area in which the property is 
situated, and if any measure is to be enacted on these lines 
for the permanent protection of landowners, I feel sure that 
the profession will agree with my opinion that it should be so 
framed as to ensure that the bulk of all applications are dealt 
with there. The fact that the position of all the parties had 
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to be taken into consideration by the court before any 
determination was made on the application indicates the 
necessity of bringing all interested parties before the court, 
and such a provision is a complete safeguard to the rights of 
any neighbouring landowner, whose interests might otherwise 
be affected to his disadvantage without his knowledge or 
consent. The framework of this provision is, therefore, 
entirely sound, and it should not be a matter of undue 
difficulty to bring its details up to date and so transform 
an emergency measure into a statute of permanent application, 
The only serious difficulty in drafting a Bill on these lines 
would be the choice of the period during which the court 
would be at liberty to order that time should not run for the 
purposes of prescription. This would be a matter of policy 
on which a conveyancer, whose normal duty it is to work 
within the ambit of the existing law rather than to make 
recommendations for its reform, can only express an opinion ; 
and doubtless, if any organisation whose interest it may be 
to press for such a reform as I have envisaged should take it 
up, this aspect of the matter would be considered in the light 
of greater knowledge than I can lay claim to. 

On this question there would seem to be two alternative 
courses, either to limit the period by statute, with or without 
the possibility of extension of the period as the result of a 
further application to the court, or to put it within the 
power of the court to make a permanent order, with liberty 
to discharge or modify the order at a future date at the 
instance of an interested party. As the circumstances which 
at present make it impossible for a landowner to prevent 
another from acquiring an easement of light over his land 
by the time-honoured method of erecting an obstruction 
will now, in part at least, endure as long as town-planning 
legislation of the current type remains in force, any limited 
protection in this regard would seem to be of doubtful efficacy. 
On the other hand, a measure under which land may be 
permanently freed from the danger of prescription as regards 
rights to light may operate in such a way as partially to 
sterilise land in the hands of an enterprising owner for the 
benefit of the indolent. This is a possible effect, but the 
difficulty may be got over if the purpose for which an order 
may be made in the first place is limited to the protection of 
land with a view to its ultimate development. In that 
event, if a landowner should be successful in his application 
and obtain an order for the protection of his land, it would 
always be open to any person whose interests have been 
affected by the order to show, at a later stage, that the 
landowner has taken no effective steps since the date of the 
order to develop the land, and on that evidence it would then 
be open to the court to discharge or modify the order. 

These, however, are merely details, and although I am well 
aware that they should not be minimised, they must not 
be allowed to obstruct a scheme which, in my opinion, is 
necessary to prevent widespread injustice. If the present 
situation is allowed to develop unchecked many landowners, 
in the country as well as in urban areas, will find, when the 
present restrictions on building are lifted, that their land is 
burdened with servitudes whose acquisition at the hands 
of their more fortunate neighbours they are wholly unable to 
prevent. The remedy is not so difficult that it should be 
shirked. 

“ABC” 


TO-DAY AND YESTERDAY 


LOOKING BACK 


WILLIAM FLEETWOOD, a barrister of the Middle Temple, was 
elected Recorder of London in 1571, and in that capacity he was 
particularly vigorous in enforcing the Elizabethan penal laws 
against the Roman Catholics. Indeed, he was so far over-zealous 
that in 1576 he was committed to the Fleet Prison for a while for 
raiding the chapel of the Portuguese ambassador under colour of 
those laws. He became a serjeant-at-law, and three years later 
he was appointed a commissioner for the reformation of abuses 
in printing. In the same year he drafted an early town planning 
scheme for housing the London poor and preventing the plague 


by maintaining open spaces. In 1588 he reported, with the 
Solicitor-General, on the proceedings to be taken against the 
Jesuits: Next year he reported on the right of sanctuary for 
criminals, recognised in respect of St. Paul’s Churchyard. In 
1591 he resigned the office of Recorder, the Common Council 
voting him a pension of £100. In the following year he was 
appointed Queen’s Serjeant. He died at his house in Noble 
Street, Aldersgate, on 28th February, 1594, and was buried at 
Great Missenden, where he had an estate. ‘‘ He was a learned 
man and a good antiquary but of a marvellous merry and 
pleasant conceit.’” He was a hard-working judge and he also sat 
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in several Parliaments. He likewise found time for authorship, 
including a work on the office of Justice of the Peace. Apart 
from his connection with the Earl of Leicester, he assiduously 
cultivated the favour of Lord Burghley. 


HEBER HART’S REMINISCENCES 


Tue recent death of Mr. Heber Hart, K.C., sent me to the 

ges of his book of reminiscences published in 1939. It is a 
pleasant collection of memories and impressions, many of which 
cast a light on the great figures of an earlier generation. His 
first meeting with Carson, then still a junior at the English Bar, 
was at lunch in Middle Temple Hall. There had lately been a 
fracas in court between a judge and a member of the Bar. 
Carson’s comment was: “ After all, a judge is only a promoted 
barrister who has not got up the case.’’ Of Lord Birkenhead, 
Hart wrote that like many other men with first-class brains, he 
“combined the power of working at the highest pressure with 
the ability to be casual and apparently restful when no emergency 
was calling for special exertion.’’ He once led Hart in a case 
that seemed to call for some extra discussion and accordingly 
invited him down to his home in Charlton to dine and sleep. 
The drive from the Temple to the station was delayed by several 
calls which Smith chose to make to inquire about a book which 
he wanted to buy. He lingered till it was very doubtful whether 
they would catch the train ; then he told the chauffeur to drive 
regardless of the risk of a fine and the car reached the station 
with a margin of just one minute. Brushing past the ticket 
collector with a lordly assurance, for there was no time for the 
booking-office, he caught his train and was able to read the brief 
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on the journey down. After dinner Hart gave him a memorandum 
of important dates at which he glanced and they troubled no 
more about the case. One of the things he told his guest was 
that he did not know what illness was and hardly knew the 
sensation of being tired. 
1939 FORECASTS 

ONE chapter devoted to the refutation of pacifist fallacies 
makes interesting reading now, particularly the following 
observation: ‘‘ If London were seriously devastated it seems 
probable that the capital city of its enemy would be in a similar 
plight not long after. Could any enemy believe that the British 
race would leave such a crime unpunished ? No wholesale 
slaughter or destruction in England is conceivable which would 
not leave sufficient men of British race to win—according to their 
age-old practice—the last battle of the stupendous struggle in 
which it had occurred. The general appreciation of the truth in 
this respect renders the supposed catastrophe in this country 
unlikely.”” The forecast was thus half right and half wrong. 
Nor did the author believe ‘‘ that the slaughter and destruction 
consequent upon a war between Great Powers would be so great 
as to destroy civilisation ... The next war between Great 
Powers, if it ever occurs, may conceivably be worse than the last 
in its destruction of human life and wealth, though it is difficult 
to see why this is really likely to be the case . . . One cannot 
discern any evidence that in the victorious states the standard 
of civilisation was lowered by the [1914-18] war. As to the 
defeated countries it is reasonably clear that it cannot 
be shown that there is anything in the condition of their 
inhabitants to justify the assertion.”’ 


PORTIA 


Ir was bound to happen. When women barristers recently 
celebrated the twenty-fifth anniversary of the call of the first 
of their kind, at least one daily newspaper describing the event 
introduced a reference to the heroine of Shakespeare’s ‘‘ Merchant 
of Venice.” The terms of this reference showed once again 
that the function and character of that lady were not appreciated 
and, contrary no doubt to the writer’s intentions, a false analogy 
was drawn and an unflattering comparison made. 

The function discharged by Portia was a judicial one ; she was 
not, as is teo often suggested, an advocate briefed for the 
defendant in Shylock v. Antonio. That action came before 
the Doge of Venice, and it appears that the plaintiff had had 
some difficulty in entering it or getting it set down for hearing, 
for we are told that the Doge himself, reinforced by ‘‘ magnificoes ”’ 
and some twenty merchants, had attempted to dissuade him 
from pursuing his remedy. It may be that, having listened 
to one side in the absence of the other, the Doge felt that he 
ought not to adjudicate. At all events, what he did was to send 
the papers to a D.C.L. named Bellario, asking him to determine 
the cause or matter. Bellario was Portia’s cousin, and it was 
as the result of what looks like an impudent fraud upon the 
court that the latter appeared, having borrowed the former’s 
robes and having been supplied by him with a letter of recom- 
mendation in which she was described as Balthasar, a young 
doctor of Rome. It may be that what looked like an impudent 
fraud might also be considered pia fraus. But it is hardly a 
proceeding which any member of the legal profession would approve. 

However, it is the handling of the case—hers or not—which 
is presumably uppermost in the mind of those who draw the 
comparison. But here, too, analysis brings disappointment. 
Portia’s attributes include the following : golden hair, a fortune, 
generosity, a sense of humour, a caustic tongue, a flirtatious 
disposition, eloquence, and a good brain. Just how good the 
brain was it may not be easy to say, for it is not made clear 
whether the points she finally took or made had been suggested 
to her by her cousin or were her own idea. ‘‘ Finally ”’ : for flirting 
with the Prince of Morocco is one thing, giving a litigant false 
hopes is another, and it is not until she has pleaded with the 
plaintiff, rather like a county court judge in a Neale v. Del Soto 
case imploring a landlord to consent to as long an Order as could 
be granted if the premises were controlled, and not until she has 
pronounced judgment in his favour, that she draws his attention 
first to the unpleasant consequences to himself of his enforcing 
it, and then to the equally unpleasant consequences of his having 
sought it. There is, it may be observed, some inconsistency 
in her observations ; in the one case, the estate of the plaintiff is 
to be forfeited to the Exchequer ; in the other, he is liable to the 
death penalty, and hisestate is to be divided between the Exchequer 
and the defendant in equal parts. But it is the manner, rather 
than the matter, that invites criticism and warrants the suggestion 
that no woman lawyer should consider Portia a suitable model. 


The refusal and subsequent exacting of reward may not, 
perhaps, have been inconsistent with judicial incorruptibility 
at the time when the play was written—or may merely afford 
evidence that Bacon was the real author. If the latter, how- 
ever, the description of the document which the defendant 
undertook, at the conclusion of the proceedings, to execute in 
favour of his daughter and son-in-law as a “‘ deed of gift ’’ provides 
material for rebuttal. 

It is not to Portia’s discredit as a lawyer that the circumstances 
in which the contract sued upon was entered into were not gone 
into. The plaintiff himself professing to be actuated by kindness 
had used such expressions as ‘“‘a merry sport’ and “‘a merry 
bond.” 

But where, I think, lay writers mostly go wrong in their 
estimate of Portia’s capabilities as a lawyer is in their failure 
to consider her defeatist attitude in the matter of her father’s 
will. She had a good brain; but either she lacked, as has been 
hinted, originality, or the brain worked erratically. The effect 
of the provisions of the will in question was an important feature 
of the play; its original title included a seference to “ the 
obtaining of Portia, by the choyse of three Caskets.’’ Granted 
that the question would be one of canon more than one of civil 
law, and leaving out of consideration the possibility of impugning 
what Portia herself calls a lottery, it is difficult to understand 
how someone who was able to insist on strict interpretation of 
a document and to invoke the law relating to the disabilities 
of aliens could fail to visualise the challenging of a testator’s 
right to restrain his daughter, and others, in the way described. 
For the provision—which she merely characterises as hard— 
is very much in restraint of marriage. Not only is Portia 
prohibited from marrying anyone but the successful competitor, 
but she is also obliged to marry that person ; not only is, in her 
own words, the will of a living daughter curbed by the will of 
a dead father, but so is the will of any unsuccessful entrant— 
such having been obliged to swear that they would not court 
anyone else. Even if the civil law principle of in terrorem would 
not have applied (we are not told of any gift over) it would be 
impossible to contend that this was a case of providing for a 
dependent while unmarried (as in Jones v. Jones, 1 Q.B.D. 279), 
or of limiting choice to a class (as, for instance, in Haughton v. 
Haughton, 1 Moll. 611, or Jenner v. Turner, 16 Ch. D. 188). 
The argument advanced in support of the will by Portia’s able 


-waiting-maid would not have cut much ice ; even an ecclesiastical 


law is not likely to have been impressed by the proposition that 
the limitations were enforceable because imposed by a virtuous 
testator when in extremis. 

The conclusion appears to be that while Portia’s eloquence 
was her own, the reasoning she used was the work of “ old 
Bellario ’—and that it is time that lay journalists evolved a 
better cliché. R.B. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


CRIMINAL NEGLIGENCE: DEGREE OF NEGLIGENCE 
Dabholkar v. The King 
Lord Uthwatt, Lord Oaksey and Sir John Beaumont 
12th January, 1948 

Appeal from a decision of the Court of Appeal, Eastern Africa, 
confirming the conviction of the appellant, a registered medical 
practitioner of Bombay, of negligence under s. 222 (e) of the 
Tanganyika Penal Code by the Sessions Court of Tanganyika at 
Arusha. 

The appellant was found guilty of giving surgical treatment 
negligently and in a manner likely to endanger life or to cause 
harm, contrary to s, 222 (e), in the course of his surgical treatment 
of a named woman. The main question argued on the appeal 
was whether the Court of Appeal had rightly held that it was not 
necessary for the prosecution to prove the same high degree of 
negligence under s. 222 as in a prosecution for manslaughter. 
Subsection (e) makes it a misdemeanour to give medical or 
surgical treatment ‘‘in a manner so rash or negligent as to 
endanger human life or to be likely to cause harm to any other 
person.” 

Lorp OAKSEY, giving the judgment of the Board, said that the 
negligence charged under s. 222 was not necessarily as grave, in 
its nature or consequences, as that required for manslaughter. 
The analogy between s. 222 and s. 11 of the English Road Traffic 
Act, 1930, was correct. In Andrews v. Director of Public 
Prosecutions [1937] A.C. 576; 81 Sor. J. 497, the House of Lords 
explained the different degrees of negligence to be proved in a 
charge of manslaughter and one of dangerous driving under s. 11. 
While the negligence which constituted the offence in the circum- 
stances of danger specified in s. 222 must be of a higher degree 
than that which gave rise to liability in civil proceedings, it was 
not of so high a degree as that necessary to the offence of 
manslaughter. Appeal dismissed. 

APPEARANCES : Khambatta, K.C., and Umrigar (T. L. Wilson 
and Co.) ; Gahan (Burchells) (Crown). 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 
APPEAL ON COSTS WITHOUT LEAVE 
Hong and Another v. A. & R. Brown, Ltd., and Others 


Lord Greene, M.R., Asquith and Evershed, L.JJ. 
13th January, 1948 

Appeal from Macnaghten, J. 

The plaintiffs were employed by the first defendants on the 
repair of a ship managed by the second defendants, when they 
were injured by an escape of scalding water from a pipe which, 
in accordance with instructions, they were disconnecting. In 
their action for damages they were awarded damages against 
the ship managers, their employers being held not liable. The 
plaintiffs asked for costs against the managers and that the 
latter should pay the employers’ costs. On the plaintiffs’ appeal 
against Macnaghten, J.’s order that they should pay the 
employers’ costs, the preliminary objection was raised that an 
appeal only on costs required, under s. 31 (1) (h) of the Judicature 
Act, 1925, the leave of the judge, which had not been obtained. 

Lorp GREENE, M.R.—AsguitH and EveERsHED, L.JJ., 
agreeing—said that the statement that an appeal on costs would 
not lie without leave of the judge required the qualification 
that, as the costs were in the judge’s discretion, his order could 
be attacked if the discretion could be shown never really to have 
been exercised. There was no rule of law entitling the plaintiffs 
to a ‘‘ Bullock order’’ because it had been reasonable also to sue the 
employers. Macnaghten, J., had agreed that it was reasonable 
to sue the employers, but thought it unreasonable to penalise 
the ship managers. He then refused to hear further argument 
as, he said, he had exercised his discretion. Macnaghten, J.’s 
refusal, after instructing himself correctly, to hear counsel 
further on a proposition which he (Lord Greene, M.R.) thought 
unreasonable could not be relied on as showing-that the judge 
had not acted according to justice and reason. Observations in 
Besterman v. British Motor Cab Co. [1914] 3 K.B. 181, appearing 
to support the proposition rejected by Macnaghten, J., must be 
read as applicable to the facts of that case and not as laying 
down any general rule. Appeal dismissed. 

APPEARANCES: Wooll, K.C., and Rose Heilbron (Silverman & 
Livermore, Liverpool) ; B. Caulfield (Carpenters, for Laces & Co., 
Liverpool) (watching brief for employers) ; Laski, K.C., Selwyn 
Lloyd, K.C., and M. L. Williams (Hill, Dickinson & Co., 
Liverpool). 

{Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 
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NOTICE TO QUIT: ALLEGED AMBIGUITY 
Addis and Another v. Burrows 
Lord Greene, M.R., Asquith and Evershed, L.JJ. 
15th January, 1948 

Appeal from Oliver, J. 

By a lease, in printed form, made in February, 1944, the 
plaintiff landlords let premises to the defendant tenant at {£250 
a year, payable quarterly in advance, ‘‘ from the Ist January, 
1944, to the 30th June, 1945,”’ those words alone in the document 
being written in, the rest being printed, ‘‘ for the term of one year 
and so on from year to year until the tenancy be determined at 
the end of the first or any subsequent year by one of the parties 
giving to the other . . . six calendar months’ previous notice in 
writing.”” On the 28th June, 1945, the landlords gave the tenant 
notice to quit ‘‘ at the expiration of the year of your tenancy, 
which will expire next after the end of one half-year from the 
service of this notice.’’ The landlords contended that the tenancy 
had expired on the 30th June, 1946, and claimed possession 
accordingly. The tenant contended that the tenancy was from 
year to year from the beginning, although the first eighteen 
months were certain, and, therefore, that the tenancy was not 
properly determined on 30th June, 1946, and, further, that the 
notice to quit was invalid for ambiguity. Oliver, J., decided for 
the tenant. 

EVERSHED, L.J.—Lorp GREENE, M.R., and Asguitu, L.]J., 
agreeing—said that the lease, on its true construction, granted 
a fixed term of eighteen months from Ist January, 1944, to 
30th June, 1945, and thereafter a yearly tenancy beginning on 
Ist July, determinable at the end of any year by six months’ 
previous notice in writing. The printed words “‘ for the term of 
one year ”’ were inconsistent with the typewritten words inserted 
in the lease, but they should be ignored in favour of the latter, 
which were more likely to represent the intentions of the parties. 
Doe v. Dobell (1841), 1 A. & E. (N.s.) 806, was distinguishable, 
in that there the lease made no reference to continuation of the 
tenancy from year to year after the end of the initial certain 
period. The form of notice being familiar and sanctioned by 
long usage, the notice was not invalid for ambiguity in leaving 
for ascertainment by the tenant according to the terms of the 
lease the date on which the tenancy ended under the notice. 
The matter was one of doubt, it might be said, involving the 
true construction of the lease, but that did not render the notice 
invalid for ambiguity, and Phipps v. Rogers [1925] K.B. 14 did 
not so decide. That case was, in any event, distinguishable in 
that the tenant was forced by the form of notice to answer 
interlocked questions of law and fact in order to ascertain the 
date of determination of the tenancy under the notice. The 
general duty remained on landlords, however, to give notice 
to quit in terms sufficiently clear and unambiguous, the date of 
determination of the tenancy being either stated or ascertainable 
by the tenant by reference to the lease, with the terms of which 
he must be taken to be familiar. Appeal allowed. 

APPEARANCES: J.C. Llewellyn (Cunliffe & Airy, for Rutherfords, 
Liverpool) ; Youds (Silverman & Livermore, Liverpool). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 
DUST IN FACTORIES: OCCUPIERS’ STATUTORY AND 
COMMON-LAW OBLIGATIONS 
Franklin v. Gramophone Co., Ltd. 

Scott, Somervell and Evershed, L.JJ. 4th February, 1945 

Appeal from Cassels, J. 

The plaintiffs, dependants of a workman employed in the 
factory of the defendants, claimed in respect of his death from 
pneumoconiosis damages for breach of duty under the Factories 
Act, 1937, and common-law negligence. The deceased workman 
was employed by the defendant company in a part of the factory 
where he inhaled the dust from which he died. Cassels, J., 
awarded the plaintiffs £2,200 damages, and the company now 
appealed. By s. 47 (1) of the Factories Act, 1937, the occupiers 
of a factory in which there is “ given off any dust or fume . . . 
likely to be injurious . . . to the person employed ” must take 
all practicable measures to protect him, in particular by exhaust 
appliances where possible. The Grinding of Metals (Miscellaneous 
Industries) Regulations, 1925, provides in reg. 1 for the “‘ use of 
adequate appliances for the interception of the dust . . . and 
for its removal and disposal.’”” (Cur. adv. vult.) 

Scott, L.J., reading his judgment, having given reasons fort 
holding that the regulations of 1925 did not apply to the part 
of the factory in which the deceased was working, so that the 
claim under the regulations must fail, said that the next question, 
therefore, was whether the company were liable for failure to 
comply with s. 47 (1), which was wide enough to protect the 
deceased if it was not displaced by the regulations of 1925. He 
(his lordship) was of opinion that the Secretary of State when 





lo ) 








February 28, 1948 


making ‘‘ such regulations as may appear to him to be reasonably 
practicable and to meet the necessity of the case ’’ as he was 
empowered by s. 79 of the Factory and Workshop Act, 1901, 
to do, had power to modify the relevant section or even to exclude 
its enforcement altogether ; and, further, that the regulations of 
1925 had the effect of so modifying it. Compliance with the 
regulations was, therefore, an answer to a charge of non- 
compliance with s. 47 (1), and the claim under that section also 
failed. With regard to the claim at common law, after hesitation, 
he (his lordship) agreed with his brethren in declining to hold that 
the regulations of 1925 completely relieved the company from 
any duty to employ dust-prevention apparatus in a part of the 
factory to which they did not apply. That interpretation would 
confer on the occupier of a factory a wider immunity, in his 
system of working, from his duty to care for the health of his 
employees than the limited language of the regulations could 
justify. The appeal therefore failed on the common-law issue. 

SOMERVELL, L.J., read the concurring judgments of himself 
and EVERSHED, L.J. 

Appeal dismissed. 

APPEARANCES: Siy David Maxwell Fyfe, K.C., and John 
Thompson (Blount, Petre & Co.) ; Beney, K.C., and R. M. Everett 
(W. H. Thompson). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 


WILL: “ ALL MY PERSONAL ESTATE” 
In re Cook; Beck v. Grant 
Harman, J. 20th January, 1948 

Adjourned summons. 

By a deed executed in 1924 it was provided that “ . . . in 
consideration of the sum of £930 paid to the vendor by the 
purchasers out of moneys belonging to them on a joint account 

the vendor conveys to the purchasers {a certain 
property in fee simple as joint tenants.’’ The purchasers 
were the testatrix and her husband. By virtue of s. 36 of the 
Law of Property Act, 1925, a trust for sale was imposed, the 
joint tenants becoming trustees of the proceeds of sale for them- 
selves jointly. No disposition was made by the husband and 
wife. The husband died in January, 1944. The testatrix died 
in September, 1944, having made a will in March, 1944, which 
bequeathed to vertain persons “‘ all my personal estate whatsoever 
to be equally divided.”’ The summons was taken out to ascertain 
whether the bequest effectively comprised the freehold property 
conveyed in 1924. 

Harman, J., said that on the death of the husband, the whole 
estate in the property, both legal and equitable, became vested 
in the testatrix. It had been contended that the legal estate 
swallowed up the equitable (Ju ve Selous [1906] 1 Ch. 922) and 
that the trust for sale was thereby extinguished. It had been 
contended, on the other hand, that ss. 23 and 36 of the Law of 
Property Act, 1925, had the effect that the trust for sale continued 
indefinitely, although the Act enabled the owner to deal with 
the property as if it did not. But the expressions used in the 
sections referred to were not sufficient to displace the well-known 
tule that a trust ceases to exist when the only person interested 
is the trustee. Consequently the trust for sale was extinguished 
on the death of the husband. It followed that at the dates of 
the will and of the death of the testatrix, the property was real 
estate held by her in fee simple. The words “ all my personal 
estate ’’ were so well known to lawyers that it took a very strong 
context to make them include real estate. In the absence of 
anything to show that the phrase should not be so construed, it 
must receive its ordinary meaning as a term of art. The 
property did not pass under the will, but devolved as on an 
intestacy. The costs of all parties as between solicitor and 
client would come out of the estate. 

: APPEARANCES : Ungoed-Thomas, K.C.; F. Bower Alcock ; 
E. J. A. Freeman (Devonshire & Co., for John H. Sinton & Co., 
Newcastle-upon-Tyne) ; Danckwerts (Solicitor to the Board of 
Trade). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


TRADE LIBEL 
Joyce y. Motor Surveys, Ltd. 
Roxburgh, J. 18th February, 1948 

Action. 

The defendants owned premises which included a number of 
lock-up garages. The plaintiff wished to set up in business as a 
motor tyre agent, and after certain negotiations entered into 
possession of one of the defendants’ garages on 3rd December, 
1945. The terms of the lease were an issue in the action, which 
does not call for a report ; the plaintiff contended for a term of 
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two years from 1st December, 1945, subject to four weeks’ notice 
thereafter; the defendants contended that he was a weekly 
tenant. This issue was decided in the plaintiff's favour. To 
carry on his business the plaintiff, as the defendants well knew, 
had to be registered with the appropriate tyre trade association, 
for which purpose he had to have trade premises regarded as 
suitable by the association. In 1946 the defendants desired to 
offer their premises for sale with vacant possession, and 
endeavoured by various means to make the plaintiff acknowledge 
that he was a weekly tenant, which he did not do. In December, 
1946, they gave him notice to quit, on the footing of a weekly 
tenancy. On 7th January, 1947, they wrote to a number of 
members of the tyre association that “as from the 11th inst. 
Mr. Joyce will no longer be a tenant of ours.’’ They further 
returned to the post office letters left at their office for the 
plaintiff (which they had always previously taken in for him), 
and did not accept telephone calls for the plaintiff, as they had 
previously done. In particular, they answered a_ telephone 
inquiry from the tyre association, who were considering the 
plaintiff’s eligibility to continue on the register in view of the 
defendants’ letter of 7th January, that the plaintiff was “ not 
available.”” The plaintiff was thus cut off from communication 
with his suppliers and customers, and was struck off the tyre 
register. The relief claimed (so far as is material to this report) 
was an injunction to restrain the defendants from representing 
that the plaintiff had left and was no longer carrying on business, 
and damages. 

ROXBURGH, J., said that it was an action on the case, not 
part of the ordinary law of defamation. It appeared from 
Ratcliffe v. Evans [1892] 2 Q.B. 524, that (1) fraud was not an 
issue in the action, and (2) there must be wilful and intentional 
doing of damage without just occasion or excuse. ‘The observa- 
tions in Greers, Ltd. v. Pearman & Corder, Ltd. (1922), 39 R.P.C. 
406, though of high authority, were difficult to apply in the 
present case. The statements and representations made by the 
defendants were knowingly false and made with the object of 
making it impossible for the plaintiff to carry on his business, 
so that he would be forced to give up possession. ‘They were 
pursuing an improper objective and were actuated by an improper 
motive ; their action constituted ‘‘ malice’? within the meaning 
of the authorities and the plaintiff must succeed. ‘There would 
be an injunction and an inquiry as to the damages sustained by 
the plaintiff by reason of the removal of his name from the 
tyre register. 

APPEARANCES: Sir Leonard Stone, K.C., and Plowman 
(Middleton, Lewis & Clarke, for King & Corbyn, Kaling) ; 
J. EF. Bowyer (Fairchild Greig & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 


KING’S BENCH DIVISION 
WORKMEN’S COMPENSATION: REGISTRAR’S DUTIES 
IN RELATION TO LUMP SUM 
R. v. Pontypridd and Aberdare and Mountain Ash County Court 
Registrars ; ex parte National Amalgamated Approved 
Society 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
loth January, 1948 

Applications for orders of certiorari and mandamus. 

Employers and trade unions in South Wales had reached a 
general understanding that in cases under the Coal Mining 
Industry (Pneumoconiosis) Compensation Scheme, 1943, the 
weekly compensation which the workmen were receiving might 
be commuted for as little as £300 and not more than £400. It 
being the practice of the respondent county court registrars to 
register under s. 23 of the Workmen’s Compensation Act, 1925, 
agreements for payment of £400 without considering whether 
that sum was adequate to the particular case since it was the 
highest sum that the employers were prepared to offer, the 
applicant society now sought orders of certiorari to bring up and 
quash the recording of memoranda of agreement in the case of 
four miners, and orders of mandamus to the registrars to consider 
in each case the proper amount payable in redemption, 

Lorp Gopparp, C.J., said that in the opinion of the court 
the provisions of the Act of 1925 relating to the redemption of 
compensation applied also to cases under the Scheme of 1943. 
It was the duty of a registrar (see ss. 23-25 of the Act) in all 
cases to satisfy himself of the adequacy of the lump sum to be 
paid to the workman, since he was put there to protect workmen 
against themselves. Redemption of payments being made was 
ona very different footing from agreement between parties for a 
lump-sum payment in the first place. It was desirable that 
objections before a registrar to the recording of an agreement 
should, in cases of doubt, be referred to the county court judge, 
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whose decision was, while the registrar’s was not, appealable. 
Applications granted. 

APPEARANCES: Beney, K.C., and Dare (Kingsley Wood, 
Williams & Murphy); H. L. Parker (Treasury Solicitor) ; 
J. P. Ashworth and Cyril Morgan (William A. Crump & Son for 
A. J. Prosser & Co., Cardiff). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 


JUSTICES: PREVIOUS DECISION AT ASSIZES 
James v, James 
Lord Merriman, P., and Barnard, J. 
13th January, 1948 

Appeal from Glamorganshire (Pontardawe) justices. 

In December, 1946, a husband’s petition for divorce alleging 
adultery was dismissed at Swansea assizes. In July, 1947, the 
wife took out a summons for wilful neglect to maintain her as 
from October, 1945, when the parties had separated, and was met 
with the same charge of adultery as Lynskey, J., had found 
not proved. The justices expressed themselves as ‘‘ not satisfied 
with the wife’s evidence,” found that she had ‘ not proved 
her case,”’ and dismissed the summons. She now appealed. 

Lorp MERRIMAN, P., said that the justices’ finding might be 
construed as a finding of adultery against the wife. In that 
event they ought, notwithstanding certain additional documentary 
evidence before them, not to have arrived at that finding in view 
of the contrary finding reached by Lynskey, J. An alternative 
construction of their finding was that the wife’s conduct had 
been such as to give the husband reasonable grounds for supposing 
that she had committed adultery so that he was entitled to leave 
her in accordance with Glenister v. Glenister (1945) P. 30. That 
finding would also be wrong, for the wife’s acquittal of adultery 
after judicial investigation of the charge rendered, as that case 
showed, the plea of reasonable grounds for suspicion no 
longer available to the husband. It was not, therefore, necessary 
to decide the question of the effect of Lynskey, J.’s decision on the 
justices’ jurisdiction to entertain the reiterated charge of adultery. 
Pratt v. Pratt (1927), 71 Sov. J. 433; 96 L.J.P. 123, seemed to 
establish that the decision of a judge of assize that the wife had 
not committed the adultery alleged was that of a court of record 
and conclusive against all the world, and, therefore, that the 
question of the wife’s alleged adultery was ves judicata. He 
(his lordship) preferred, however, to leave open the question 
whether a distinction was to be drawn between a_ previous 
decision by a court of record that the alleged adultery had not 
been committed, and such a decision that it had, and whether, 
in the latter case, the earlier decision was absolutely binding. 

BARNARD, J., agreed. Appeal allowed. Case remitted for 
assessment of maintenance. 

APPEARANCES: Ogilvie Jones (Hirst, Miles Griffiths & Co., for 
James & Meredith, Pontardawe). The husband was _ not 


represented. 
(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


NO BAR 


CO-RESPONDENT’S APPEAL ON DAMAGES: 
TO DECREE ABSOLUTE 
W. v. W. and D. 


Willmer, J. 

Summons in chambers. 

A husband obtained a decree nisi on the ground of adultery. 
The registrar, because the co-respondent’s appeal on the amount 
of damages was pending, refused the husband’s application 
under r. 40 of the Matrimonial Causes Rules, 1947, to have the 
decree made absolute. This summons was accordingly taken 
out. 

WILLMER, J., said that as the co-respondent’s appeal was 
confined to damages and was not against the decree wisi, that 
decree could be made absolute forthwith. 

APPEARANCES : William Latey (Corner & Co.). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 
Chancery of Lancaster (Exchange Control) 
1948. February 4. 
Town and Country Planning Act, 1947 (Appointed 
Day) Order, 1948. February 9. 

Town and Country Planning (Scotland) Act, 
(Appointed Day) Order, 1948. kebruary 9. 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.} 


9th February, 1948 


Yo. 272. kKules, 
fo. 213. 
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Marriage in Church and State. By the late Rev. T. A. Lacey, 
M.A., Canon of Worcester. Fully revised and supplemented 
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Oxford. 1947. pp. xxi and (with Index) 219. London: 
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PARLIAMENTARY NEWS 


ROYAL ASSENT 


The following Bills received the Royal 
February :— 

Post OFFICE AND TELEGRAPH (MONEY). 

REQUISITIONED LAND AND WAR WorKS. 


HOUSE OF LORDS 

Read First Time :— 

ARMY AND AIR Force (WoMEN’s SERVICE) BIL [H.C.} 

(13th February. 

BriTISH NATIONALITY BILv [H.L.] (17th February. 

To make provision for British Nationality and for citizenship 
in the United Kingdom and Colonies ; and for purposes connected 
with the matters aforesaid. 

MERCHANT SHIPPING BILv [H.L.| {17th February. 

To amend the provisions ‘of the Merchant Shipping Acts 
relating to matters affected by certain International Conventions 
adopted at Seattle in the year nineteen hundred and forty-six. 


Read Second Time :— 
ATTEMPTED RAPE BILL [H.C.]| 
CINEMATOGRAPH FIvms BILL [H.C.} 


Assent on 19th 


[17th February. 
(19th February. 


In Committee :— 
RoyaL MARINEs BILt [H.C.} 


HOUSE OF COMMONS 
Read First Time :— 
GLASGOW CORPORATION ORDER CONFIRMATION BILL [H.C.] 
(20th February. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Glasgow Corporation. 
Read Second Time :— 
IpswicH CORPORATION BILL [H.C.] 
REPRESENTATION OF THE PEOPLE BILL 


{19th February. 


[17th February. 
[H.C.] 

(17th February. 

ROCHDALE CORPORATION BILL [H.C.} [18th February. 

SUPREME COURT OF JUDICATURE (AMENDMENT) BILL [H.L.} 

(20th February. 

In Committée :— 

LocaL GOVERNMENT BILL [H.C. | 

PoLicE PENsIons BIL [H.C.]| 

WarTER BIL [H.L.} 


QUESTIONS TO MINISTERS 
MATRIMONIAL CAUSES (PROCEDURE) 

Lieut.-Col. Lipton asked the Attorney-General when the 
recommendations of the Denning Committee on Procedure in 
Matrimonial Causes will be finally put into effect. 

The ATTORNEY-GENERAL: As my hon. and gallant friend 
knows, the Second and Third Reports of the Denning Committee 
contain recommendations, some of which could only be 
implemented by legislation, while others could be implemented 
by Rule of Court or by administrative reform. As regards 
those recommendations for which legislation is required, I cannot 
hold out any hope of legislation in the immediate future. As 
tegards those procedural reforms which could be carried out by 
Rule of Court, this is a matter entirely within the prevince of the 
independent Rule Committee of the Supreme Court, which 
alone has the right to approve alterations in procedure. The 
procedural recommendations of the Denning Committee, which 
have not yet been carried out, are, however, about to be taken 
under consideration by the Rules Committee. Other reforms 
recommended by the Denning Committee are being brought into 
operation by administrative action as opportunity offers, and Iam 
glad to announce that, notwithstanding the difficulties, it has 
been possible to arrange for substituted service in poor persons 
cases to be effected by the issue of newspaper advertisements at 
a greatly reduced rate on the lines recommended in the Second 
Report. 

Lieut.-Col. Lipton: Will the Attorney-General continue to 
press for legislation as soon as possible, in particular to give 
effect to the proposal that separation for seven years should be a 
ground for divorce ? 

The ATTORNEY-GENERAL: These important and difficult 
matters will certainly not be lost sight of, but I am afraid that I 
cannot hold out any promise of early legislation. 

[16th February. 


EVIDENCE FOR ENGLISH CouRTS (GERMANY AND AUSTRIA) 
Mr. Foster asked the Secretary of State for Foreign Affairs 
what arrangements have been made for taking evidence required 


[19th February. 
(20th February. 
[20th February. 
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in English courts, on commission or otherwise, in the British 
zone in Germany ; in other parts of Germany ; and in Austria. 


Mr. McNEIL: The provision of machinery for taking evidence 
required in English courts on commission in the British zone of 
Germany is at present under consideration. ‘There are, however, 
British Consuls General at Berlin and Hamburg before whom 
affidavits can be sworn or the signatures of German Notaries 
Public authenticated before whom affidavits have already been 
sworn. Such affidavits, however, are not statements on oath made 
before a court and will not, therefore, necessarily be accepted 
by courts of the United Kingdom. It has not yet been possible 
to make arrangements for Germany as a whole in this matter. 


As regards Austria, arrangement has been made with the 
Austrian Ministry of Justice for a request for evidence required 
in courts in the United Kingdom to be passed from the Legal 
Division of the Allied Commission for Austria (British Element) 
to the Ministry of Justice and thence to the district court in 
which the witness resides. A judge of the district court will 
summon the witness and obtain his evidence which will be 
forwarded to the United Kingdom by the Legal Division. 
Arrangements can be made, if desired, for an Austrian attorney, 
acting for either of the parties, to attend the hearing at the 
Austrian District Court and cross-examine the witness. 


The possibility is being considered of reviving the British- 
Austrian Reciprocal Legal Aid Agreement of 31st March, 1931. 
This agreement provided for the obtaining of evidence in Austria 
required by a British court in two alternative ways, either 

(a) Under Art. 7 a British consular official requested the 
Ministry of Justice to arrange for evidence to be taken by an 
Austrian court, or 

(b) Under Art. 8 a British court appointed a commissioner 
who was usually a British diplomat or consular official or 

Austrian to take evidence on commission. 

(16th February. 


Crown PROCEEDINGS Act (NORTHERN IRELAND) 

Lieutenant MULLAN asked the Secretary of State for the Home 
Department whether it is intended to extend the Crown Proceed- 
ings Act, 1947, to Northern Ireland, and apply it to the Crown 
in right of His Majesty’s Government in Northern Ireland, under 
the provisions of s. 53 of that Act; and when the necessary 
Order or Orders in Council will be made. 

Mr. EpE: Yes. The drafting of the Order in Council, which 
is involved, requires consultation with a number of interested 
departments and I cannot at present say when the work of 
preparing the order can be completed. {17th February. 


LEASEHOLD PREMISES (COMMITTEE) 

Mr. HerBert Morrison announced the appointment of a 
committee to consider various questions affecting leases of both 
residential and business premises in England and Wales. The 
following statement was circulated : 

The Lord Chancellor has sauclanndt the Rt. Hon. Lord Uthwatt 


(Chairman), Miss Helen Alford, Mr. E. Roderic Bowen, M.P., 
Mr. Edward Bailey Gillett, Mr. C. L. Hale, M.P., Mr. Alfred 
George Harfield, Sir Edwin S. Herbert, Mr. Selwyn Lloyd, 


Mr. W. B. Reddaway, and Mr. A. L. Ungoed- 


CB. 0. Mee., 
to be a committee with the following terms 


Thomas, K.C., M.P., 
of reference : 
To consider and report on the following questions, in so far 
as they affect England and Wales : 

(1) Whether, and in what circumstances, and on what 
terms an occupying tenant of residential or other premises 
should be given the right to purchase compulsorily the 
freehold and any other prior interests in the premises, and 
to consider any other aspects of the problem of leasehold 
enfranchisement ; 

(2) Whether and in what circumstances an occupying 
tenant of business premises, including premises used for any 
business, trade or professional purpose, should be given 
security of tenure such as is at present enjoyed by tenants 
of premises which are subject to the Rent Restrictions Acts ; 

(3) Whether it is desirable and practicable to control 
rents charged for business premises and if so by what 
means ; 


(4) Whether the rights of a landlord to impose and 


enforce covenants to repair should be further restricted and 
in what manner ; 

(5) Whether further provision should be made for giving 
to tenants a right of compensation for improvements on the 
termination of their tenancies ; 
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(6) Any matters arising out of or connected with these 
questions ; and 

to make interim reports on any matter or matters arising out 

of these terms of reference which may from time to time 

appear to merit immediate attention or to warrant separate 
treatment. 

The Lord Chancellor has appointed Mrs. Hobsbawm of the 
Board of Trade and Mr. Richard Thesiger of the Lord 
Chancellor’s Department to be Secretary and Assistant Secretary 
respectively of the committee. [23rd February. 


THE LAW SOCIETY 


The Council of The Law Society announce the award of the 
following Special Prizes for 1947 :— 
The Scott Scholarship (Theory, Principles and Practice of the 
Law): J. A. A. Cava, B.A., Wales. 
The Broderip Prize for Real Property and Conveyancing : 
R. C. Morris. 
The Clabon Prize (Principles of Equity) : 
B.A., Wales. 
The Robert Innes Prize (Law of Evidence and Criminal Law) : 
F. E. Brown, LL.B., Birmingham. 
The Maurice Nordon Prize (Common Law): J. A. A. Cava, 
B.A., Wales. 
The Local Government Prize: KR. J. Meddings. 
The John Marshall Prize (Law of Wills, etc., Death Duties 
and Income Tax): S. Buchman and J. H. Measures. 
Samuel Herbert Easterbrook Prize: F. R. Poole. 
Local Prizes :— 
The Atkinson Conveyancing Prize for Liverpool or Preston 
Students (Real Property and Conveyancing): J. C. Smyth. 
The Rupert Bremner Medal for Liverpool Students : 
award. 

The Timpron Martin Prize for Liverpool Students : 
award. 

The Birmingham Law Society’s Gold Medal : No award. 

The Birmingham Law Society's Bronze Medal: F. E. Brown, 
LL.B., Birmingham. 

The City of London Solicitors’ Company’s Prize : H. Chinnery. 

The City of London Solicitors’ Company's Grotius Prize 
(Private International Law) : H. H. Marcus, B.A., Manchester. 

The Frederick Drinkwater Prize (Real Property and 
Conveyancing) : C. N. Jones, LL.M., Liverpool. 

The Sir George Fowler Prize: No award. 

The Stephen Heelis Prize for Manchester and Salford Students : 
No award. 

The Mellersh 
J. W. Mayo. 

The Newcastle-upon-Tyne Prize: W. 

The Wakefield and Bradford Prize: 
London. 

The Render Prize: No award. 

Alfred Syvrett Prize : C. L. Russell. 


NOTES AND NEWS 


Honours and Appointments 

Sir Epwin HERBERT has been appointed a member of both 
Lord Uthwatt’s Committee on Leasehold Tenure and the Depart- 
mental Committee on Marriage Guidance. Sir Edwin was 
admitted in 1920. Mr. C. L. HALer is also a member of the 
Committee on Leasehold Tenure. He was admitted in 1923. 

Sir HENRY STANLEY GREGORY has been appointed Adminis- 
trator of Italian, Bulgarian, Hungarian and Rumanian property 
in the United Kingdom, the Channel Islands, and the Isle of 
Man. He hasalso been appointed Custodian of Enemy Property 
for England under the Trading with the Enemy Act, 1939, 
in the place of Mr. R. R. Whitty, the Public Trustee. 

Mr. T. H. WatTeruHousE, Assistant Solicitor to Doncaster 
Corporation, has been appointed to a similar post at Walsall. 
He was admitted in 1938. 

Mr. E. R. Spooner, Assistant Solicitor to the Borough of 
Oldbury, has been appointed to a similar post with Herne Bay 
Urban District Council. 

Mr. E. Coresy, formerly Acting Chief Legal Adviser and 
Solicitor to the L.N.E.R., has been appointed Solicitor to the 
Eastern and North Eastern Regions, British Railways. He was 
admitted in 1911. 

Mr. J. H. MacDONNELL is a member of the committee appointed 
to advise the Minister of Town and Country Planning on his 
proposal to establish a new town at Welwyn and Hatfield, 
Hertfordshire. Mr. MacDonnell was admitted in 1911. 


J. A. A. Cava, 


No 


No 


Prize (Real Property and Conveyancing) : 


R. Carr. 
N. J: Dister; LALB., 
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The following appointments are announced in the Colonial 
Legal Service: Mr. T. A. DENNISoN, Crown Counsel, Kenya, 
to be District Magistrate, Gold Coast; Mr. J. J. DICKIE to b 
Resident Magistrate, Uganda ; and Mr. J. McKeEon to be Crown 
Counsel, Gold Coast. : 

Following the appointments of Sir HENRY STANLEY GREGORY 
mentioned above, the Trading with the Enemy Department, of 
which Sir Henry is the Controller General, while retaining its 
functions, will be merged in the Administration of Enemy 
Property Department (address : 7 Crosby Square, London, E.C.3)5 


Notes 

At a meeting of the United Law Society, held in the Barristers” 
Refreshment Room, Lincoln’s Inn, on Monday, 16th February, | 
1948 (Mr. F. R. McQuown in the chair), the chairman gave hig 
casting vote in favour of the motion : ‘‘ That the case of Hawking” 
v. Price {1947} Ch. 645 was wrongly decided.”’ 

The Home Secretary has appointed a departmental commi 
to consider on what lines marriage guidance as a form of soci 
service can be most advantageously developed in England and 
Wales if assisted by Exchequer grants, and to advise on what 
basis Exchequer grants could properly be made to this service, 
Sir Sidney Harris is the chairman, and the other members are? 
Mrs. F. G. M. Barlas, Mr. G. E. Haynes, Sir Edwin Herbert, 
Dr. Edward Larkin, and Miss W. M. Goode (called by Lincoln's 
Inn, 1929). The secretary is Miss P. Boys-Smith, Home Office, 
Whitehall, S.W.1. Sir Sidney Harris was, until his retiremen 
recently, Assistant Under-Secretary of State at the Home Office, 

The Kennington Law Club, the student organisation of the! 
L.C.C. Kennington College of Commerce and Law, has opened 
its season with two moots. The first, held at the college on 
30th January and presided over by Mr. G. O,. Slade, K.C., and 
attended by other members of the College Consultative Committee 
for Law, discussed the decision in Hannah vy. Peel. The second, 
at Niblett Hall on 2nd February, took the form of a joint moot 
with the Inner Temple, at which the question of the discharge 
of a larger debt by payment of a smaller sum was argued. On 
that occasion the court consisted of His Honour Judge Wilfrid 
Clothier, K.C., and other Masters of the Bench of the Inner 
Temple. Mrs. Helen Bentwich, Chairman of the L.C.C. Education 
Committee, was also present. 


Wills and Bequests 
Mr. C. G. Bonser, solicitor, of Golders Green, left £24,132, with 
net personalty £22,536. 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
HILARY SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON Group A 
EMERGENCY APPEAL Mr. Justice Mr. Justice” 
Rota Court I VAISEY ROXBURGH 
Business 
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Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
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Group B 
Mr. Justice 
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Sat., 


Mr. Justice 
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Blaker Andrews 
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